
Pharma Poland News – Issue No. 1 (46)Thursday, 21 January 2010

10 PMR

Is marketing important in the 
pharmaceutical industry?

It is commonly known that advertising is the 
driving force of commerce. Currently, in the 
time of an intensive market struggle and om-
nipresent fight for the customer, advertising, 
along with other elements of marketing, is 
a fundamental feature of a product’s success. 
This enormous role of advertising is obvious 
to entities operating virtually in all industries 
of the current economy, including the phar-
maceutical sector.

General rules of pharmaceutical compa-
nies’ operations do not differ from mecha-
nisms applicable to other industries. As in 

the case of other sectors, the supply and de-
mand law, aspirations to increase the market 
share as well as boost profits and companies’ 
value apply to the pharmaceutical sector. All 
these mechanisms have a real impact on the 
business strategy of pharmaceutical firms.

Still, it should be remembered that prod-
ucts offered by pharmaceutical companies 
are of a specific nature. Unlike the majority of 
other goods available in the market, the use 
of pharmaceuticals can have a direct impact 
on the health, well-being and sometimes even 
on the life of consumers. Therefore, Polish 
law (just like the law of many other coun-
tries) provides certain limitations as regards 
the marketing and advertising of medicinal 

products. Namely, entities marketing and ad-
vertising medicinal products are obliged to 
fulfil numerous requirements stipulated in 
pharmaceutical regulations (related, among 
others, to the addressees of the advertising 
messages, permissible channels and tools of 
transferring such messages). From the phar-
maceutical companies’ perspective, failure to 
meet such conditions can result in significant 
negative consequences of a tax, criminal and 
administrative nature.

Are accountants a nightmare for 
marketing departments?

A specific kind of relationship can be ob-
served between the marketing and financial 
departments of pharmaceutical firms as re-
gards marketing activities. While the former 
are responsible for planning, designing and 
performing advertising activities, the latter 
are focused on their proper tax settlement. 
In practice, the marketing (advertising) poli-
cy of a company is very often shaped by fric-
tions and struggles between marketing and 
financial teams. Thus, in the pharmaceuti-
cal industry, tax implications have frequently 
a significant impact on the type of marketing 
activities performed by companies as well as 
on the tools used. The major adverse effect of 
such a situation is that the marketing team’s 
creativity and out-of-the-box thinking is not 
fully utilized (and sometimes even blocked).

Practice shows that many pharmaceuti-
cal companies have implemented ‘market-
ing procedures’, which describe permissible 
activities to be undertaken by the marketing 
department together with their operational, 
legal and tax implications. Such procedures 
are very helpful for marketing specialists as 
they enable the company to take greater ad-
vantage of its marketing potential on one 
hand, and on the other – to limit tax, legal 
and business risks inherent in the pharma-
ceutical industry.

Is “passiveness” a good approach 
to marketing of medicinal 
products?

At the same time, strict observance of mar-
keting instructions prepared at a certain 
point in time can have one major disadvan-
tage, i.e. missing new opportunities and risks, 
which can have a real impact on the market 
position of a company. The reality, from the 
business, legal and tax perspective, is dynam-
ic and subject to constant evolution. From 

Tax risks and optimisation 
possibilities connected with 
marketing activities carried out by 
pharmaceutical companies
Many pharmaceutical companies have implemented ‘marketing procedures’, 
regulating, among others, the permissible ways, tools and channels for their 
advertising activities. Such procedures enable the company to take greater ad-
vantage of its marketing potential as well as to limit tax, legal and business risks 
inherent in the pharmaceutical industry. Notwithstanding the above, it is still 
crucial to monitor changes in tax law regulations as well as in the practice of 
tax courts and tax authorities, as they can result both in business opportunities 
and risks for pharmaceutical companies.

“Traditional” flow of discounts in the pharmaceutical sector
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the tax perspective (as this is the subject of 
this article), this evolution is based in partic-
ular on changing tax law regulations as well 
as on a rapidly growing body of judicial prac-
tice of tax courts and tax authorities.

Planning opportunity

Development of judicial practice provides 
possibilities of planning, designing and im-
plementing new marketing activities. For 
instance, offering a financial incentive (dis-
count) to a customer (either a business part-
ner or an end user) is usually an effective 
tool of boosting sales. From the tax perspec-
tive, discounts can be traditionally grant-
ed only to direct contractors (i.e. entities to 
which the goods or services were previously 
sold). Therefore, if a manufacturer of phar-
maceuticals intends to offer a financial incen-
tive to a retailer, it needs to be made through 
a wholesaler. Similarly, a discount to be 
granted to a final consumer has to go through 
two stages, i.e. the wholesaler and the retailer. 
Consequently, the procedure of offering the 
discount is not only time-consuming but can 
be also quite costly (as a part of the discount 
is “consumed” at each stage).

Alternatively, based on the recent case law 
of tax courts, another solution can be applied. 
Namely, in the case at hand, the discount can 
be granted directly by the manufacturer to 
a retailer or a final consumer. What is very 
important here is that tax courts agree that 
the taxable base (i.e. the amount serving as 
a basis for determining the tax) in this situ-
ation should be the selling price charged by 
the manufacturer and reduced by the dis-

count granted. Such incentives are usually 
called “indirect discounts”.

The solution discussed is becoming more 
popular in practice, also among pharma-
ceutical firms. For instance, some compa-
nies have introduced ‘money-off coupon’ 
schemes. It means that upon meeting appro-
priate conditions (as printed on such a cou-
pon), the customer can receive the amount of 
money specified in the coupon. Still, bearing 
in mind the peculiarity of the pharmaceuti-
cal sector (in particular the legal limitations 
concerning the marketing of medicinal prod-
ucts), in each case implementation of this 
scenario in practice, should be preceded by 
a legal analysis.

Risk areas

Undoubtedly, development of judicial prac-
tice can also result in certain tax, and at the 
same time, business risks for pharmaceutical 
companies. ‘Marketing procedures’ are de-
veloped at a certain point and are based on 
the practice prevailing at that time. A change 
in this practice, not followed by appropriate 
modifications to the procedures, may lead to 
adverse tax consequences for the companies 
that apply them.

For instance, under Polish pharmaceutical 
law, the advertising of medicinal products in-
cludes, among other things, the sponsoring 
of conferences, conventions and educational 
congresses for physicians (and persons trad-
ing in medicinal products). In practice, spon-
sorship of physicians’ participation in such 
events is very often included in the market-
ing activities of pharmaceutical companies. 

Traditionally, costs related to such activities 
(if properly supported) have been treated as 
tax deductible; such an approach was usually 
not challenged by tax authorities.

However, the District Administrative Court 
in Warsaw has recently issued a worrisome 
decision in this respect. Namely, the Court 
has stated that costs incurred in connection 
with the sponsoring of physicians’ participa-
tion in conferences organised abroad are not 
directly related to the sponsor’s business ac-
tivity (taxable income) and thus, are not tax 
deductible for it. Although this decision is 
not directly related to the marketing of me-
dicinal products (but rather to the marketing 
of medical devices, to which the above-men-
tioned regulations of the pharmaceutical law 
do not apply), it can still be viewed by tax au-
thorities as a specific “authority” to verify and 
challenge tax deductibility of such costs in-
curred by pharmaceutical companies. From 
the business perspective, recognizing such 
expenditure as non-tax deductible increases 
the total costs of marketing activities.

Consequently, in order to mitigate the dis-
cussed risk, companies performing such mar-
keting activities could prepare themselves in 
advance for a potential dispute with tax au-
thorities in this respect (e.g. by collecting 
documents and arguments confirming the 
relationship between their costs in question 
and their standard business activity).

Summary

To recapitulate, changes in tax law regula-
tions as well as in the practice of tax courts 
and tax authorities can result both in busi-
ness opportunities and risks for pharma-
ceutical companies. Therefore, permanent 
monitoring of such changes and proper ad-
justment of ‘marketing procedures’ should be 
viewed as an integral part  of continuous de-
velopment of business strategy and gaining 
competitive edge.
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“Indirect” discounts in the pharmaceutical sector
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